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3(n tif ? ©mirt nf Appieala 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1903. 


Xo. 1268. 


THE UNITED ST4TES ELECTRIC LIGHTING COM¬ 
PANY, Appellant, 

vs, 

NELLIE SULLIVAN, Administratrix of the Estate 
OF Michael Hurley, Deceased. 


Appeal from tbe Supreme Court of the District of Columbia. 


BRIBF FOR APPELrLrANT. 

This is an action by the administratrix of Michael Hurley 
to recover damages for his death. He was killed by a live 
electric wire belonging to appellant. The deceased was 
19 years old, nearly 6 feet tall, weighing about 185 or 
190 pounds at the time of his death, unmarried, and his 
father, John Hurley, was his next of kin and only heir at 
law, for whose benefit the suit is prosecuted. 

Deceased was killed in the cellar of premises No. 1116 
Seventh street northwest, about 11 o^clock P. M., on the 
19th day of September, 1900. Another man by the name of 
Hall, who, together with deceased, was employed on the 
premises, was killed by the same wire at the same place,from 
two to three hours before Hurley was. The house was used 
as a drinking saloon at the time. The barroom was on the 
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first or ground floor. The beer served in the barroom was 
kept in kegs in an ice-box in the cellar under the barroom. 
There was a hatchway or entrance to the cellar, in the side- 
walk, in front of the house about 3 feet square. The 
entrance to the hatchway was through a trap door in the 
sidewalk, which w^hen down formed a part of it, and was 
raised and lowered to go in and out of the cellar, as occasion 
required. There was a ladder or steps upon which to go 
down from the sidewalk into this hatchway. The sides or 
walls of hatchway were of brick. The electric wire that caused 
-the deaths extended from the main wire or cable in the street, 
under the surface thereof and of the sidewalk, to this hatch¬ 
way, and then along the southern wall thereof about a foot 
or 18 inches below the surface of the sidewalk until it 
passed under the sill of the house and into the cellar, 
when it turned at right angles and ran along the cellar 
wall to other adjoining premises for the purpose of pro¬ 
ducing electric lights in them. Other wires were attached 
to this and ran up into the barroom above to produce the 
light in the barroom. The conduit from the main conduit 
in the street to these premises was dug by Mr. O’Keefe, 
the occupier of the premises. The wire was put in by the 
appellant At the time it was put in, in December, 1899, 
preceding the accident in September, 1900, it was not only 
well and properly insulated, but was also encased in wood 
nailed to the wall for the entire distance along the wall of 
the hatchway and cellar, so that no one in the cellar or going 
in or out of it could come in contact with the wire. It was 
shown by the evidence to be perfectly safe in the condition 
in which it was placed and left by appellant, and that it 
would have remained so for two or three years if not dis¬ 
turbed by some force. At the time the wire was put in it 
was inspected by J. U. Burkett, an electrical inspector for 
the board of underwriters of the District of Columbia, and 
reported by him to be in a satisfactory and safe condition 
and installed in compliance with the rules and regulations 
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of the board of underwriters. The wire was used for electric 
light purposes in O’Keefe’s saloon for a few months only, 
when he notified the appellant to discontinue furnishing 
him light, and it thereupon removed the apparatus used for 
producing the light in his saloon, but continued the use of 
tlie wires to furnish light to adjoining premises for some 
time afterward; but the adjoining premises had also dis¬ 
continued the use of the light prior to the accident, and at 
the time thereof, and for some time prior thereto the said 
wire had not been used for the purpose of furnishing light, 
but the appellant had not been notified to remove the wires. 

The parties who delivered beer and ice at O’Keefe’s saloon 
during the summer preceding the accident were accustomed 
to put kegs of beer and cakes of ice down this hatchway, in 
doing wliich the wooden casing for a foot or two along the 
wall of the hatchway had been knocked from the cable, and 
in the same way the insulation had been worn or knocked 
from the wire for an inch or two. This was done with the 
knowledge and consent of O’Keefe, the occupier of the 
premises, but appellant had no knowledge or notice thereof. 
The wire had been in this condition some two or three weeks 
prior to the accident. 

The deceased was at the time of his death assistant bar¬ 
tender in this saloon at a salary of $30 per month, board, 
room, and laundry. He had been there only two days. A 
man by the name of Broderick was the bartender. There 
were two colored men, one by the name of Hall and the 
other by the name of Rogers, who worked about the saloon, 
and amongst other things it was their duty to tap the kegs 
of beer that were kept in the ice-box in the cellar. The beer 
was pumped by some apparatus from these kegs up into 
the saloon as it was needed. About 8 o’clock in the eve¬ 
ning, on which the accident happened. Hall went down this 
hatchway for the purpose of tapping a keg of beer, and in 
returning came in contact with the wire and was instantly 
killed. There was a trap door in the floor of the saloon back 





of the bar which opened into the cellar near the ice-box. 
After Hall was killed his body was taken up into the saloon 
through this trap door. Broderick, Hurley, a police officer, 
a man from the morgue, and a man by the name of Loney 
Parris took the body up, and went up into the saloon 
. through that trap door. About two hours and a half after 
Hall was killed the beer became exhausted and Broderick 
desired to have another keg tapped and requested Hurley 
to go down into the cellar and tap it, but he refused to go 
alone but said he would go with Broderick. Broderick did 
not tell him to go down but went himself, and about two 
minutes afterward Hurley followed him down through the 
hatchway into the cellar. Hurley started back to the saloon 
before Broderick, and in going up through the hatchway 
his arm came in contact with the electric wire, and he was 
instantly killed. After Hurley was killed his body was also 
taken up into the saloon through the trap door in the rear 
of the bar. The evidence tended to show that this trap door 
had not been used for some time prior to that night, but 
was opened for the purpose of taking HalFs bod 3 ^ up, and 
also, again, for the purpose of taking Hurley^s body up into 
the saloon. 

The foregoing facts were admitted, or not controverted, at 
the trial, and there is no controversy about their accuracy. 

The plaintiff offered evidence that the father of the de¬ 
ceased was very weak in health, laid up with rheumatism, 
had internal disease, and was not able to do any laboring 
work; that he had eight children, four boys and four girls, 
and that he was engaged in the meat business in Ireland, 
which paid him about |250 per month. To the admissi¬ 
bility of that evidence the defendant objected, but the court 
overruled the objection, and the defendant excepted. 

The plaintiff was also offered as a witness in her own 
behalf, and counsel for the defendant objected to her com¬ 
petency, but the objection was overruled and the defendant 
excepted. 
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The defendant, amongst other evidence to maintain the 
issue on its part, offered to prove by an electrical expert, 
who had had great experience in placing wires in conduits 
and running them into houses, what the custom was among 
electric lighting companies in regard to the inspection of 
wires encased as these were, in cellars or houses; but the 
plaintiff^s counsel objected to said evidence, and the court 
sustained the objection, and the defendant’s counsel excepted 
to the ruling. 

Evidence was also given on behalf of the defendant tend¬ 
ing to show that the deceased was addicted to the use of 
intoxicating liquors to excess, and was frequently intoxi¬ 
cated, and that he was intoxicated on the night in question 
at the time he was killed. An effort was made by the plain¬ 
tiff to rebut the evidence as to his habits of intoxication, 
which failed, the fact being clearly established that he was 
accustomed to drink to intoxication; but the evidence con¬ 
flicted upon the point of whether he was intoxicated at the 
time of tile accident. 

At the close of the evidence the defendant requested the 
court to direct the jury to return a verdict for the defendant 
upon all the evidence, but the court overruled the motion 
and the defendant excepted. 

The defendant’s counsel requested the court to instruct 
the jury upon the case as set forth in its requests for instruc¬ 
tions numbered 2, 3, 4, 5, 8, 9, 12, 14, 15, and 18, on pages 
18 and 19 of the record, but the court declined to instruct 
as requested in either of said instructions, and the defend¬ 
ant’s counsel excepted separately to each refusal of the 
court to instruct as prayed. 

Assignment of Errors. 

The court erred— 

First. In refusing to direct a verdict for the defendant 
upon all the evidence. 

Second. In refusing to instruct the jury that if the wire 
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was properly and safely insulated and protected, and the 
defendant had no notice or knowledge of the removal of 
such protection aud insulation prior to the accident, they 
should find for the defendant. 

Third. In refusing to instruct the jury that if the throw¬ 
ing of the ice and beer kegs into the cellar removed the 
protection and insulation and caused the accident they 
should find for the defendant. 

Fourth. In refusing to give each of the instructions num¬ 
bered 4, 5,12, 14, J5, and 18, record pages 18 and 19, upon 
the subject of contributory negligence. 

Fifth. In refusing to instruct the jury that if the plain¬ 
tiff went voluntarily and of his own motion into the cellar, 
they should find for the defendant as prayed in defendant’s 
eighth request, record page 19. 

Sixth. In refusing to instruct the jury that if they found 
for the plaintiff the measure of damages w(»uld be only for 
such sum as they might find from the evidence that the 
father of decedent might reasonably have expected to receive 
from him during the residue of his minority. 

Seventh. In overruling the defendant’s objection to tlie 
admissibility of the evidence in regard to the condition of 
the defendant’s father and liis family (Rec. p. 7). 

' Eighth. In overruling the defendant’s objection to the 
competency of plaintiff as a witness. 

Ninth. In sustaining the objection of plaintiff’s counsel 
to the offer of the defendant to prove the custom amongst 
electric lighting companies in regard to inspection. 

First Assignment of Error. 

It is respectfully submitted that the evidence was insuffi¬ 
cient to submit to the jury upon the question of the defend¬ 
ant’s negligence. There is no conflict. in the evidence that 
the wire when placed in the premises was in a safe condi¬ 
tion and that, undisturbed by any unusual force or occur- 
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rence, it would have remained so for two or three years. 
There was no evidence tending to show that the defendant 
had any notice or knowledge whatever of the fact that the 
casing and insulation had been knocked off by the beer 
kegs and ice blocks. The wires were put there not only for 
the use of O’Keefe’s premises, but other premises beyond his, 
and he knew and assented to this. While it is true that all 
the parties had ceased for some time prior to the accident to 
use the electric light, there is nothing tending to show that 
this was not temporary, and that the defendant might well 
expect to have the parties or some of them renew their use 
of the electric light. There is no evidence that they had been 
notified by O’Keefe or anyone else to remove the wires. It is 
therefore submitted that there was no sufficient evidence of 
negligence on the part of the defendant, and that the verdict 
should have been directed upon this ground. 

But if it should be considered that the evidence was of 
that cliaracter that it was a fair question for the jury as to 
whether the defendant was guilty of negligence, or not, under 
the circumstances in not removing the wires there can be 
no difference of opinion that the deceased was guilty of con¬ 
tributor}^ negligence as matter of law, and that a verdict 
for the (lefendant should have been directed upon that 
ground. 

Hall had been killed but two hours, or thereabouts, before 
by this electric wire. Deceased helped remove his body. He 
knew the locality of the wire. He knew that there was a 
perfectly safe way to go from the saloon into the cellar and 
the ice-box, by means of the trap door in the rear of the bar, 
without going near the wire. If there had been any necessity 
for his going into the cellar, or if he desired to go, there was 
a perfectly safe way for him to go and return without going 
near enough to the wire to be able to touch it. The fact that 
it was, perhaps, more inconvenient to get into the cellar 
that way than the other is not entitled to consideration. 
Besides, it appears that Broderick went down the hatchway 
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without coming in contact with the wire, as did deceased, 
showing that it was entirely feasible for a man to do that if 
he was ordinarily careful in doing so. There is no reason 
why deceased could not have returned by the same route 
he went into the cellar on that occasion in safety, by taking 
the same care that he did when he went in. The accident 
and his death may be accounted for only upon the theory 
that he was so much excited with liquor as to make him 
entirely fearless of consequences. 

The following cases are referred to as illustrating the cir¬ 
cumstances under which courts have held that plaintiffs 
were guilty of contributory negligence as matter of law, and 
it is respectfully submitted that the present case is as clearly 
a case of contributory negligence as matter of law as any of 
them, and much stronger than many. 

In the case of R. R. Co. vs. Jones, 95 U. S. 439, where 
the plaintiff, an employee of the defendant, was one of a 
party of men employed in keeping the roadway in repair, 
the defendant conveyed these men to and from their work 
by train. The train, the evening of the accident, (‘onsisted 
of a locomotive, tender, and box car; the plaintiff was told 
to jump on anywhere, they were late and must hurry. The 
plaintiff got on pilot of locomotive and was injured by the 
train running into certain cars of defendant. 

The court said: 

‘‘One who by his negligence has brought an 
injury upon himself can not recover damages for it. 
A [daintifif in such cases is entitled to no relief. But 
where the defendant has been guilty of negligence 
also,in the same connection, the result depends upon 
the facts. The question in such cases is— 

“1. Whether the damage was occasioned entirely 
by the the negligence or improper conduct of the 
defendant; or, 2. Whether the plaintiff himself so 
far contributed to the misfortune by his own negli¬ 
gence or want of ordinary care and caution that but 
for such negligence or want of care and caution on 
his part the misfortune would not have happened. 
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In the former case the plaintiff is entitled to 
recover. In the latter he is not. Tuff vs. Warman, 5 
C. B., n. s. 573; Butterfield vs. Forrester, 11 East, 
58; Bridge vs. Grand Junction Railroad Co., 3 M. & 
W. 244; Davis vs. Mann, 10 id. 546 ; Clayards vs. 
Dethick, 12 Q. B., 439 ; Van Lien-vs. Scoville Manu¬ 
facturing Company, 14 Abb. (N. Y.), Pr., n. s. 74; 
Ince vs. East Boston Ferry Co., 106 Mass. 149. 

“ The plaintiff had been warned against riding on 
the pilot and forbidden to do so. It was next to the 
cow-catcher, and obviously a place of peril, especially 
in case of collision. There was room for him in the 
box car. . . . The knowledge, assent, or direc¬ 

tion of the company's agents as to what he did is 
immaterial. . . . All those in the box car, where 
he should have been, were uninjured. . . . His 

injury w’as due to his own recklessness and folly. 
He was himself the author of his own misfortune. 
This is shown with as near an approach to a demon¬ 
stration as anything short of mathematics will per¬ 
mit. This caseis^th^cl early brought within the 
second of the'^raSfe^mutual negligence we have 
laid down.” 

In the case of Mo. Pac. R. R. vs. Mosely, 57 Fed. 921, the 
circuit judge, with whom sat Mr. Justice Brewer, said :* 

“ Where a diligent use of the senses by the plaintiff 
would have avoided a known or apprehended danger, 
a failure to use them is, under ordinary circum¬ 
stances, contributory negligence and should be so 
declared by the court. 

“ Where contributory negligence is established by 
the uncontroverted facts of the case, it is the duty of 
the trial court to instruct the jury that plaintiff can 
not recover. ” 

R. R; Co. vs. Houston, 95 U. S. 607. 

Schofield vs. R. R. Co., 114 U. S. 615. 

Aergfetz vs. Humphries, 145 U. S. 418, 420. 

Same held in Pyle vs. Clark, 79 Fed. 744. 

In the case of District of Columbia vs. Moulton, 182 U. S. 
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576, 579, Mr. Justice White, in delivering the opinion, 
said: 

“Where but one inference can reasonably be drawn 
from the evidence, the question of negligence or no 
negligence is one of law for the court.” 

Citing— 

Northern Pacific R. R. vs. Preman, 174 U. S. 379, 384. 
Metropolitan R. R. Co. vs. Jackson, 3 Apps. Cases, 193. 
The same effect are the decisions in— 

Elliott vs. C. M. & St. P. R. R., 150 U. S. 245. 

Allyn vs. B. & A. R. R., 105 Mass. 77. 

Gravitt vs. M. & L. R. R., 16 Gray, 501. 

Claus vs. Northern Steamship Co., 89 Fed. 646. 
Donaldson vs. Mil. St. & Rwy. Co., 21 Minn., 293. 
Mo, Pac. Rwy. vs. Moseley, 57 Fed. 921. 

In the case of Ramsdell vs. Jordon, 3 Am. Neg. R., 47 
[Mass., 1897], the court said : 

“ It is so plainly dangerous for a person to put his 
head into an elevator well for the purpose of shout¬ 
ing up the shaft for the car to come down that the 
verdict for the defendants was rightly ordered.” 

Citing— 

Murphy vs. Webster, 151 Mass. 212. 

Rood vs. Manuf. Co., 155 Mass. 590. 

Dregan vs. Jordan, 164 Mass. 84. 

See, also— 

Taylor vs. Manuf. Co., 143 Mass. 470. 

Ballon vs. Callamore, 160 Mass. 246. 

In the case of Breinstein vs. Mattson, 10 Daly, 336, where 
a laborer in a warehouse who had full knowledge of the 
place fell down a hoistway and was injured, the court 
said: 

“It is clear that if the plaintiff had used his senses 
and looked to see whether the hoistway was open, 

he could have avoided the accident, because the 
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evidence shows that the accident occurred because of 
the assumption upon the part of the plaintiff that 
the lioistway was closed ... 

^‘1 have been unable to find any evidence of ordi¬ 
nary care or caution upon the part of the plaintiff 
in approaching this hoistway and as the jury had no 
right without evidence to infer that he used ordi¬ 
nary care and prudence, their verdict for the want of 
such proof must necessarily be set aside.’’ 

In the case of Warden vs. L. & U. R. R., 95 Ala. 277, the 
court held that there was no error in the trial court direct¬ 
ing a verdict for the defendant on the ground of contribu¬ 
tory negligence under the following facts: 

The front brakeman on a freight train running between 
several small country stations, whose duty required him to 
be on top of the cars while the train was moving (attending to 
brakes of the front cars), or on the ground in front of an 
engine at or near the station or siding (opening and turn¬ 
ing switches), and who received personal injuries while rid¬ 
ing on the cross-beam in front of the engine between two 
stations, with his legs hanging down, is guilty of such con¬ 
tributory negligence as bars an action for damages; and the 
court may so instruct the jury, as a matter of law. 

In the case of McGuire vs. Board, 68 N. Y. Supp. 1026, 
the plaintiff, a retail ice dealer, on first delivering ice at 
an apartment house had notified the janitor of the house 
that the dumb-waiter, by which the ice was taken to the 
apartments, was in a dangerous condition, the bottom of it 
being rotten. About three weeks thereafter, and after he 
had used it daily, he stepped into the shaft, the dumb¬ 
waiter being at the top, and attempting to pull it down the 
bottom fell out and he was injured. 

The court said: 

“We are of the opinion that the judgment should 
be affirmed. There was sufficient evidence to estab¬ 
lish the defendant’s negligence, but this alone did 
not entitle the plaintiff to recover. In addition to 
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this, he had to establish that he, himself, was free 
from negligence contributing to the injury which he 
sustained. This he did not do. On the contrar}^ it 
appears from his own testimony that, with full 
knowledge of the dangerous and defective condition 
of the dumb-waiter, he continued to use it every day 
for three weeks prior to the accident; and on that 
day he had no reason to suppose that the condition 
had been changed in any way, or that any repairs 
had been made upon it. He not only knew its con¬ 
dition, but he also appreciated the danger of using 
it in such a condition, because he informed the jani¬ 
tor when he first saw it that the bottom was liable 
to pull out, and this is just what did occur. Yet, not¬ 
withstanding his knowledge of its defective and dan¬ 
gerous condition, he got into the shaft, directly 
underneath the dumb-waiter, and iii such a position 
that if anything did ‘pull out’ and fall it could 
not help but hit him. Under such circumstances we 
think the court was justified in holding as a matter of 
law that the plaintiff was guilty of contributory neg¬ 
ligence.” 


In the case of Delaney vs. Milw., K. & St. Paul Rail¬ 
way Co., 33 Wis. 72, where the plaintiff and another stood 
wuth his foot on the track in a switch yard near a round¬ 
house, conversing, a freight train had just passed on one 
track when a switch engine came down the track, caught 
plaintiff’s foot and injured him. 


The court said: 


“On motion for a 






the court is bound to 


inquire whether there is any case to go to the jury, 
the facts being all admitted and there being no con¬ 
flict in the. evidence as to the existence of the real 


fact bearing upon the question in issue. If the evi¬ 
dence introduced by the plaintiff himself shows that 
his negligence concurred with that of the defendant 
to produce the injury complained of, there would 
surely be no propriety in submitting the case to the 
jury. The jury in that case have no duty to per¬ 
form, and the court must decide the motion as a 
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question of law. The rule has frequently been recog¬ 
nized and applied in this court, as our repeated de¬ 
cisions will show. 18 Wis. 331, 21 Wis. 256, 23 
Wis. 43, 24 Wis. 139, 28 Wis. 487. In this case the 
court submitted the question to the jury to determine 
whether the plaintiff was negligent in standing with 
his foot upon the rail, and in not looking to the 
westward to see whether an engine or train was com¬ 
ing from that direction, when he might readily have 
stepped away from the track where he would not 
have been hurt. But we think the court should have 
decided, upon the plaintiff’s own case, that he was 
guilty of negligence, which was the proximate cause 
of the injury, and for that reason should have 
granted a non-suit.” 


In the case of Columbus and Western Railroad Co. vs, Brad¬ 
ford, 86 Ala. 574-583, where plaintiff’s intestate, a stone¬ 
mason, was working on a large stone very close to the rail¬ 
road track, several cars had been switched back and forth 
by the stone without touching it. As another train was pass¬ 
ing plaintiff’s intestate remarked to a fellow-workman, “I 
believe that standard is going to strike this rock.” This did 
happen, turned the stone around, and crushed the plaintiff’s 
intestate between the stone and a plank behind it, causing 
his death. 

The court said: 

‘^The conduct of the plaintiff’s intestate was not 

that of a prudent, careful man. He did not exercise 

that degree of care and diligence which a prudent 

and careful man, similarly situated, would have 

exercised. He was warned of the danger by one 

whose directions it was his dutv to conform to. 

•/ 

There was nothing to prevent his avoiding the dan¬ 
ger. His avenue of escape was pointed out to him, 
and was entirely feasible and easy. Plad he availed 
himself of it he would not have been injured. His 
failure to avail himself of it was the result of forget¬ 
fulness, inattention, carelessness, or recklessness, but 
for which he would not have been injured, and 
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which, therefore, gross negligence not hei ng imputed to 
the defendant, contributed proximately to the injur^^ 
and the plaintiff being charged with the negligence 
of his intestate he was not entitled to recover, and this 
notwithstanding there may have been negligence on 
the part of the defendant or its employes. Lilly vs. 
Fletcher, 81 Ala. 234; M. & E. R. R. vs. Thomson, 
77 Ala. 458; Campbell vs. Lunsford, 83 Ala. 512: 
Woodward Iron Co.'vs. Jones, 80 Ala. 123; Wilson 
vs. R. R., 85 Ala. 269; Prather vs. R. & D. R. R., Ga. 
1888; Cent. R. R. vs. Mitchell, 63 Ga. 173; Air Line 
Railroad vs. Ray, 70 Ga. 674. 

“ The evidence in this case, which supports the 
state of facts from which the conclusion of con¬ 
tributory negligence is drawn, is without contradic¬ 
tion and free from any adverse inferences. In such 
case the question of contributory negligence below 
now becomes one of law and is for the decision of the 
court. Wilson m L. & N. R. R.. 85 Ala, 269; A. G. 
S. R. R. Jones, 71 Ala. 487; E. T. E. & Ga. R. R. 
vs. Bavliss, 74 Ala. 150. 

“On this princi[>le the court below should not have 
submitted the question of contributory negligence to 
the jury, but should have instructed them to return 
a verdict for the defendant, if they believed the evi¬ 
dence.” 

In the case of L. & N. R. R. v. Yuiestra^ 21 Fla. 700-730, 
the court said: 

“The evidence, to our mind, shows conclusively 
that the deceased, by voluntarily walking on the 
track of the railroad when it was known to him that 
an engine was engaged in switching there night and 
day, when the walking was equally good on either 
side of said track, needlessly assumed a dangerous 
risk and directly contributed to his own misfortune. 
Ordinarily tlie question of contributory negligence 
is a question of fact for the jury, under instructions 
from the court, but when there is no contradiction 
in the evidence and the facts are undisputed and the 
conclusions and inferences to be drawn from it are 
indisputable, involving the common instinct of man- 
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kind—self-preservation—it would seem clear that in 
such a case contributory negligence becomes a matter 
of law and it is the duty of the court to instruct the 
jury, hypotiietically, that if they believe such evi¬ 
dence to be true that they establish a case of con-. 
tributory negligence/’ 

In the case of Kansas & T. Coal Co. v. Reid^ 85 Fed. 914, 
in which a workman was employed to assist in pushing 
empty coal cars to the desired position for loading coal, and, 
also, after an empty car had been started down the incline 
toward the dump to go ahead to a stationary engine and 
start it by the time the car comes under the chute, a direc¬ 
tion from the foreman to “Go ahead and start the engine” 
does not justify him in passing in front of the car when he 
could pass to the rear into a platform, and so avoid the 
danger; and in so doing he is negligent and can not recover 
for an injury received in consequence therefor. 

The court said (p. 920): 

“The instruction asked by the defendant at the 
conclusion of the evidence, directing the jury to 
return a verdict for the defendant, should have been 
given.” 

In Haring vs. N. Y, and Erie R. R., 13 Barb. 9-14, the 
court said: 

“The undisputed evidence introduced by the 
plaintiff establishes the fact that her deceased hus¬ 
band . . . was riding in a sleigh with another 

person, who was driving at the rapid rate of a mile 
in four or five minutes across the track of the rail¬ 
road when the collision occurred. It also appeared 
that near the point of intersection high embank¬ 
ments between the railroad and highway render it 
impossible for a person on the highway to see the 
cars coming until he got upon the track. Upon this 
state of facts the simple question was presented to 
the circuit judge whether such fast driving at such 
a place constituted a degree of negligence that 
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defeated the plaintiff^s right of recovery. That the 
deceased was guilty of negligence can not for a 
moment be doubted. . . . 

“ But it is contended by the counsel for the plaintiff 
that the question of negligence should have been 
submitted to the jury. This would have been true 
if there had been conflicting evidence or if the f)roof 
had left the matter in doubt. But when, upon the 
plaintiff’s own showing, he has no cause of action or 
has defeated his claim by his own misconduct, there 
can be no propriety in requiring the jury to pass upon 
the evidence.” 

In the case of Claus vs. Northern Steamship Co., 89 Fed. 
646, where the plaintiff, who had been working at repairs 
on one of the defendant’s boats, walked through an open 
hatchway after dark and was seriously injured. District 
Judge Shiras in delivering the opinion said: 

Where in anaction fora personal injury the undis. 
puted facts establish contributory negligence on the 
part of the plaintiff, it is the duty of the court to 
direct a verdict for the defendant.” 

In the case of Nave vs. Flach, 90 Ind. 205, the court said : 

“If one undertakes to pass a known danger so great 
that no person of ordinary prudence would volun¬ 
tarily encounter it, then he is guilty of contributory 
negligence, for no one possessing knowledge of danger 
has a right to go upon a way which ordinarily pru¬ 
dent men would avoid.” 

In the case of Hemraingway vs. W. U. Tel. Co., 41 Fed. 
864, where a passenger on the street, though warned by his 
companion, took hold of a live wire and played with it and 
was thus injured, it was held he could not recover even 
though the company’s employes were negligent. 

In the case of Sickles vs. N. J. Ice Co., 153 N. Y. 83 the 
court held that a non-suit was proper where a boy ventured 
out on the ice where he knew the ice company had been 
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“harvesting” and where he knew there was likely danger 
and was drowned, even though the company had been 
negligent in failing to observe the statutory requirement 
to mark off the place where they had cut ice. 

In the case of Dietrich vs. B. &. li. S. R. R. Co., 58 Md. 
347, where the plaintiff in attempting to get on a street car 
by the front platform on which the step was missing and 
was injured thereby, the court said : 

“ Now, conceding that there was negligence on the 
part of the defendant in running the car with a 
broken or an insufficient step to the front platform, 
and that there was fault in the driver in not stopping 
the car upon the approach of the plaintiff, the ques¬ 
tion is did the plaintiff so directly contribute to the 
happening of the accident by his own want of ordi¬ 
nary and reasonable care as to preclude the right of 
recover}'^ for the injury suffered ? This is not a ques¬ 
tion that arises upon conflicting evidence, or which 
inferences might be drawn from the proof of indirect 
circumstances, in which cases the question would he 
exclusively for the jury; but it is a question that 
arises upon the plaintiff’s own narrative of the facts 
attending the occurrence, and which, therefore, may 
be taken to be in all respects true as against him. 
Tlie evidence produced to establish the negligence 
on the part of the defendant establishes at the same 
time and as a part of the plaintiff’s case the want of 
reasonable care on his own part in producing the 
injury complained of, and but for which want of care 
the injury would not have occurred. His want of 
caution and his reckless disregard of the danger in 
attempting to board the car while in motion would 
clearly appear to have been the direct cause of the 
accident. He was old enough to know and under¬ 
stand the risk that he incurred; and if he had used 
his eyes he would not have failed to perceive that 
the step had been broken from the platform. Under 
such circumstances neither he nor his father can 
have any right of action against the defendant. The 
invitation of the driver to get on could be no justifi¬ 
cation to the plaintiff for incurring the risk that was 

4097-8 
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open and apparent to his senses. The liability of the 
defendant was conditioned upon the exercise of 
reasonable and proper care and caution on the part 
of the plaintiff; and without the latter the former, 
under the facts of this case, could not arise. If a 
party thinks proper to make an experiment, under 
circuinstances of peril open and known to him, and 
which he could have reasonably avoided, it is no 
injustice that he is required to bear the consequences 
of his own act. The case falls fully within the prin¬ 
ciple and reasoning of the case of The Railroad 
Company vs. Jones, 95 U. S. 439, 443.” 

In the case of Wood vs. Diamond, etc., Co., 185 Pa. St. 
529, it was held in an action against an electric light com¬ 
pany to recover damages for death a non-suit is properly 
entered where the evidence shows that the deceased had 
placed a wire screen around the side of his photograph gal¬ 
lery near defendant's electric wires; that one of the defend¬ 
ant’s wires, which had lost part of its insulating material, 
had charged the screen with electricity; that deceased, upon 
being informed that another person who had come in con¬ 
tact with tlie screen had been killed, deliberately touched 
the screen to demonstrate that those who asserted that it 
was charged were mistaken. 

. While plaintiffs husband was in his gallery a visitor to 
the park touched the screen and was killed. Upon hearing 
the commotion the deceased went out of the gallery, and 
being told the screen was charged with electricity touched 
it with above result. 

In the case of Lanigan vs. N. Y. Gas Light Co., 71 N. Y. 
29, the defendant supplied the premises of the plaintiff with 
gas, for lighting purposes, introduced into the premises by 
means of a service pipe which ran through the cellar. Upon 
the discontinuance of the use of gas the defendant com¬ 
pany removed its meter and attempted to close the a[)erture 
in the service pipe. This was not so effectually done as to 
prevent gas escaping. The gas penetrated the ceiling of the 
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cellar and was noticeable in up-stairs rooms. Plaintiflf noti¬ 
fied company that gas was escaping, and an agent of the 
company promised that it should be attended to. Nothing, 
however, was done, and the odor of escaping gas continued. 

After the cellar had been closed for five days two of the 

•/ 

servants of the plaintiff were directed to go to the cellar to 
tap a barrel of ale. In going into the cellar, pregnant with 
escaping gas, they struck a match, and the explosion 
ensued, killing the servants and injuring property of plain¬ 
tiff. Held, that contributory negligence was a bar to 
recovery. 

In the case of the District of Columbia vs. Brewer, 7 D. G. 
App. 113, Mr. Justice Shepard, in delivering the opinion of 
the court, said: 

“Grant that it was the duty of the, defendant to 
keep the sidewalk in safe condition and free from 
snow; that the cut for the roadway rendered the 
walk dangerous, especially when covered by snow; 
that defendant had express notice of the danger in 
ample time to have remedied it, and with ample 
means for the purpose, before the accident to plain¬ 
tiff, and that the failure to take action constituted 
culpable negligence, still it does not follow that 
plaintiff is entitled to recover regardless of other facts 
and circumstances in the case. His own testimony 
shows that he knew of the dangerous place in the 
sidewalk, and that it had not been repaired. He 
knew that, covered as it was with snow, it had been 
rendered more dangerous. The night was clear, the 
street lighted, and he preferred taking the risk of 
the sidewalk to walking through the deep snow on 
another street. He mounted the two steps at the 
beginning of the sidewalk with safety, and realized 
fully when he had reached the dangerous place 
where there was a cut of about ten inches in the 
walk. He stopped, he said, and ‘stepped back so as 
to get an idea where he was, thinking there would 
be a little dirt there; that he stepped back a little 
and went to walk across, and he then slipped, an3, 
turning around, trying to catch himself, fell across 
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the corner of the board/ He did not step off at the 
roadway suddenly or unexpectedly and thus receive 
the fall. His foot slipped upon the hoard, and he fell 
across the corner. A similar accident might have 
befallen him had he slipped at some other point and 
fallen from the raised board walk. But, be that as it 
may, he deliberately took the risk of walking along, 
this dangerous sidewalk and received his injury in 
so doing. As this plainly appeared from the testi¬ 
mony of the plaintiff himself, who seems to have 
testified with perfect fairness, and there was no other 
evidence, the court should have instructed the jury 
to return a verdict for the defendant.” 

In the case of Hurdle vs. R. R. Co., 8 D. C. App. 120, 
where plaintiff was injured by being run over by a street 
car, the court directed a verdict for the defendant on the 
ground of contributory negligence. Mr. Justice Morris, in 
sustaining the action of the trial court, said : 

“ We can not avoid t^e conclusion that the plain¬ 
tiff’s misfortune was the immediate result of his own 
carelessness, amounting almost to recklessness. It 
does not admit of any question that it was gross neg¬ 
ligence on his part to take the risk of the danger to 
which he exposed himself. He attempted to pass be¬ 
tween two cars coming from opposite directions, in 
front of each, where one of these cars was so near 
the line which he was taking that he barely evaded 
it and the other which he must necessarily have 
seen coming at a rapid rate of speed at which he and 
others testify that it was moving was so near the in¬ 
tersection of the streets as that ordinary prudence 
would have dictated to let it pass, even if tlmre had 
been no other car in sight before he attempted to 
effect a crossing. It is of no consequence here that the 
car was moving at an unlawful rate of speed, and 
that possibly the driver was otherwise negligent. . . . 

“The plaintiff obviously placed himself in a posi¬ 
tion of danger, without any excuse or just reason for 
so doing.” 

To the same effect under similar facts is the decision in— 
Elliott vs. Chicago, Mil., etc., Ry. 150 U. S. 245. 




21 


Amongst other cases in the District of Columbia which 
have been reversed, because of the failure of the trial court 
to direct a verdict on the ground of contributory negligence 
of the plaintiff*, are— 

Richmond and Danville Railroad vs, Didzoneit, 1 
App. D. C. 482. 

Stearman vs, B. & O. R. R., 6 App. D. C. 46. 

Wash. & Geo. R. R. vs, Wright, 7 App. D. C. 295. 

It is submitted that the rule established by the foregoing 
and other cases, as well as the text writers, is that where^it 
is clear from the evidence that the plaintiff knew of the 
danger and might by the use of ordinary care have avoided 
it, and there was nothing at the time to divert his attention 
from the danger, and no controversy in the evidence as to 
his knowledge or means of knowledge of it, he is guilty of 
contributory negligence as matter of law. That rule applied 
to the facts of this case required, the court to direct a ver¬ 
dict for the defendant. 

Second Assignment of Error. 

The court should have instructed the jury, as prayed in 
the defendant’s second instruction (Rec. p. 18), that if 
the wire was properly and safely insulated and protected, 
and the defendant had no notice or knowledge of its danger¬ 
ous condition prior to the accident, they should have found 
for the defendant. This is believed to be an entirely sound 
proposition of law, and should have been affirmed by the 
court. 


Third Assignment of Error. 

The court should also have instructed the jury, as prayed 
in the defendant’s third request (Rec. p. 18), that if 
the dangerous condition of the wire was occasioned by the 
throwing of the beer kegs and ice into the cellar, and that that 
was the proximate cause of the accident, they should find 
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for the defendant. That was a proper instruction to be given. 
If the facts supposed by it were found by the jury to be 
true, the proximate cause of the accident was not the act 
of the defendant, but the act of another party, and that party 
the occupier of the premises. 

'yTU. 

Fourth Assignment of Error. 

The fourth assignment of error is based upon the refusal 
of the court to properly instruct the jury upon the question 
of contributory negligence as requested by the defendant in 
its prayers numbered 4, 5, 12, 14, 15, and 18. If the case 
was to go to the jury at all, the defendant was certainly 
entitled to have the jury instructed proj^erly upon the 
question of contributory negligence, and it is submitted that 
each one of those prayers was proper to be given under the 
state of the evidence in the case. 

Fifth Assignment of Error. 

The court should also have given the defendant’s eighth 
instruction (Rec. p. 19). It is submitted that the evidence 
in the case conclusively proved that the deceased was a vol¬ 
unteer in going into the cellar, which, if true, would pre¬ 
clude his recovery; but if we are mistaken in that, there was 
certainly evidence from which the jury might have found 
that he was a volunteer, and the defendant was entitled to 
have the jury instructed upon that theory of the case. If he 
went into the cellar as a volunteer when there was no occa¬ 
sion for him to go, under the circumstances of this case he 
would not be entitled to recover, and the defendant was 
entitled to have the jury so told. 

Sixth Assignment of Error. 

The sixth assignment of error goes to the measure of 
damages. It was contended on behalf of the defendant that 
the measure of damages was the sum the father might rea- 
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sonably have expected to receive from his son during the 
residue of his minority (see defendant’s ninth prayer, Rec. 
p. 19). While there is some conflict in the cases upon this 
point, the great weight of the decided cases, as well as the 
reason of the rule, is in favor of the contention of the defend¬ 
ant. The latest case upon the subject is Schnevel vs. Provi¬ 
dence Public Market, decided October 20, 1902, by the 
Supreme Court of Rhode Island, 53 At. Rep. 634. The 
opinion in that case reviews most of the former cases in this 
country upon the subject. Among the most important of 
them are : 

State vs. B. & 0. R. R. Co., 24 Md. 105. 

C. & P. R. Co. vs. State, 44 Md. 283. 

A. & M. Asso. vs. State, 71 Md. 86. 

Iron Company vs. Rupp, 100 Pa. St. 95. 

Terhune vs. Contracting Company, 76 N. Y. Supp. 255. 
Cooper vs. Railway Company, 66 Mich. 261. 

Hurst vs. Railway Company, 84 Mich. 44. 

In the Rhode Island case above cited the court, answer¬ 
ing the argument of counsel that the damages should be 
allowed for what the parent might reasonably expect to 
receive after the majority of the child, quoting from the 
language of the Court of Appeals of Maryland in the case 
in 24th Maryland, said: 

“The law entitled the mother to the services of 
her child during his minority only, the father being 
dead. Beyond this the chances of survivorship, his 
ability or willingness to support her, are matters of 
conjecture too vague to enter into an estimate of 
damages merely compensatory.” 

Undoubtedly the quoted language tersely states not only 
the rule but the reason of it. 

Seventh Assignment of Error. 

The ruling of the court by which the jury were informed 
of the health of the father, and the condition of his family 
and business (Rec. p. 7) was clearly error. It had a ten- 
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dency to increase the damages while the facts proven 
were not elements of damage at all, the measure of damages 
being what pecuniary advantage the father might reasonably 
have expected to derive from the continued life of his son 
during his minority. 

Pennsylvania Railroad Company vs. Roy, 102 U. S. 

451. 

B. & 0. R. R. Co. vs. Camp, 81 Fed. 807. 

Ry. Co. vs. Powei*s, 74 Ill. 343. 

City of Chicago vs. O’Brennan, 65 Ill. 160. 

Dayharsh vs. Hannibal & St. J. R. Co., 15 S. W. 554. 

Dreissm Friedrich, 57 Tex. 70. 

Eighth Assignment of Error. 

This assignment is to the ruling of tlie court to the 
effect that the plaintiff, although administratrix of the 
estate of the deceased, was a competent witness to testify 
in her own behalf. 

Ninth Assignment of Error. 

This assignment is to the refusal of the court to permit 
the defendant to prove the custom of inspection of electric 
lighting wires situated as these were. It was contended that 
the defendant owed a duty of inspection, and it was proper 
that the jury should have been informed what the usages 
and customs were in that regard in relation to wires simi¬ 
larly situated. 

C. C. COLE. 

R. B. BEHREND. 

R. S. HUIDEKOPER. 

B. W. PARKER. 
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THE UNITED STATES ELECTRIC LIGHTING 

COMPANY, Appellant, 

NELLIE SULLIVAN, Administratrix. 


BRIEF ON BEHALF OF APPELLEE. 


I. 

STATEIklENT OP CASE. 

On September 19,1900, Micliael Hudey, the appeliee-s 
intestate, was instantly killed by coming into contact with a 
live electric wire owned and controlled by the Electric Light¬ 
ing Company, which wire extended from one of the public 
streets of the city of Washington across and beneath the 
sidewalk and into the premises of Mr. O^Keefe, Hurley’s 
employer. O’Keefe was the proprietor of a saloon at 111»6 
Seventh street northwest, and, in the month of December, 




2 


1899, had electric lights installed in his premises. About a 
month later he notified the company to take the lights out, 
which was done, and the electric lamps were removed in Feb¬ 
ruary or March, 1900. The wires leading from the street into 
the cellar were not removed; but although the wires were 
not iu use for any purpose from February to September, 

1900, they were during all that time charged with a deadly 
current of electricitv and were allowed to remain in that 
condition without the knowledge of the proprietor of the 
building or any of his employes. Hurley went to work for 
O^Keefe on September 17,1900, and met his death two days 
later. The electric wires ran into an open hatchway on the 
sidewalk leading into the cellar, where beer and other sup¬ 
plies for the saloon were kept. Between 8 and 9 o^clock on 
the evening of September 19 one Hall, a colored man em¬ 
ployed about the place, was sent into the cellar to tap a keg 
of beer, and while on this mission he came into contact with 
this wire and was instantly killed. The evidence is conflict¬ 
ing as to the exact nature of the circumstances which 
immediately followed and which resulted in Hurley^s 
death, but the weight of the evidence seems to be that 
after HalTs death and after his body had been removed 
from the cellar the bartender, Broderick, ordered Rogers, 
another colored man employed about the place, to go 
down into the cellar to tap another keg of beer, but Rogers 
refused to go, giving as his reason that “ he was afraid of 
meeting Tom Hall (the dead man).” Thereupon Broderick 
either asked Hurley to go into the cellar or Hurley accom¬ 
panied Broderick for the purpose of tapping the keg of beer. 
They both got into the cellar in safety, and, after complet¬ 
ing their work. Hurley started up the steps, and while so 
doing his arm brushed against the live wire and he, too, was 
instantly killed. Investigation subsequently showed that 
the wire was loose and dangling and was exposed, and had 
been exposed for several months previous to the accident 
Hurley had never been in the cellar before and there is no 







proof that he knew anything of the location or condition of 
the wire, except the statement of the witness Paris (Rec., p. 
13) that he informed Hurley that the wire was in front of 
him as he started down the steps. Hurley was 19 years of 
age and had a father to whose support he was in the habit 
of contributing, and the suit was brought by Hurley’s ad¬ 
ministratrix under the statute to recover damages on behalf 
of the next of kin of the decedent. 

II. 

ARGUMENT. 

The appellant presents nine assignments of error, only two 
of which, however, are seriously argued. It can scarcely be 
claimed that there was no evidence of the company’s negli¬ 
gence. The mere statement of the case or the reading of the 

record would seem to indicate to the ordinarv mind that the 

«/ 

carelessness of the company was of such a degree as to be 
almost criminal. At the request of one of their patrons they 
undertook to remove the electric lights from his place of 
business, and actually did remove all the lamps, but instead 
of removing the wires, or at least cutting off the current, they 
allowed a dangerous and deadly quantity of the elective cur¬ 
rent to remain in the wire for nearly seven months without 
notifying the occupants of the building, or without once 
making an inspection of the premises to ascertain if their 
property was in such condition or position as might render 
it dangerous to human life. Taking up the several assign¬ 
ments of error somewhat out of their order, we beg to sub¬ 
mit : 

1. The second assignment of error is not well taken. The 
court below is asked to tell the jury that if the electric wire 
was properly and safely insulated and protected, and if the 
company did not know of its dangerous condition before the 
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aeddenty they should find for the defendant. The company 
did know of its dangerous condition. The company created 
the condition. The company was notified to remove its 
property from the premises in question, and while so engaged 
deliberately allowed a loose wire charged with a deadly 
current to hang in this hatchway or cellar, which was in 
daily use by the occupants of the building. And yet the 
court is asked to say that if the company had once installed 
the wires and had properly insulated them they were not 
responsible for this accident, regardless of their subsequent 
conduct in allowing tlie wires to remain in an exposed posi¬ 
tion, charged with a dangerous current of electricity. The 
statement of tins proposition is sufficient to show its un¬ 
soundness. 

2. The third assignment of error is equally bad. The 
instruction which forms the basis of this assignment is, in 
effect, that if the insulation was broken from the wires by 
the use to w^hich the cellar was put, then the company was 
not responsible, no matter how grossly careless it was in 
other respects. 

3. A complete answer to the fourth assignment of error is 
to be found in the court’s charge to the jury (Rec., p. 20), 
which correctly defines the law of contributory negligence, 
and on page 22 of the Record it appears that the court 
granted two of the defendant’s prayers, covering exactly the 
same proposition. 

4. Referring to the fifth assignment of error, if the defend¬ 
ant was entitled to have its eighth prayer granted, the sub¬ 
stance of that prayer is fully covered by what the court says 
on page 24 of the Record. The court tells the jury that if 
the decedent ivent into the cellar of his own motion and 
not in the performance of his duties, there could be no 
recovery. 


4 
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5. Taking up the seventh assignment, it appears from the 
Record (page 7) that the following evidence was given over 
the objection of the defendant: 

“ Hurley’s father was very weak in health, laid up with 
rheumatism, had internal diseases, and was not able to do 
any work; that he had eight children and was conducting a 
meat business which paid $250.00 per month.” 

It is a sufficient answer to the exception in this instance 

relied on to say that no ground of objection whatever is 

stated, and for that reason alone the exception will not be 

considered in this court; but beyond this it is not pretended 

that the state of the elder Hurley’s health or the number of 

his children or the prosperity of his business was relied upon 

to swell the plaintiff ^s damages, or that it had any such 

tendencv. The court was not asked to define and limit the 
•/ 

scope of this evidence, which was simply introduced for the 
purpose of showing the condition of the parties, the circum¬ 
stances surrounding them, and the probability of such a 
father receiving financial aid from his son. We submit that 
this assignment is without foundation. 

6. The eighth and ninth assignments are too frivolous to 
admit of discussion. In a suit by an administrator the stat¬ 
ute does not render the plaintiff generally incompetent as a 
witness. It only prohibits the plaintiff from testifying in 
relation to statements by or transactions with the decedent, 
and it is not claimed that any objection was made or excep¬ 
tion taken to any part of the plaintiff’s testimony on this 
ground. 

The ninth assignment relates to an attempt on the part of 
the defendant company to prove what was the custom of 
electric lighting companies generally in regard to cases or 
protecting electric wires. The incompetency of such proof 
seems to us to be so clear that it is unnecessary to argue the 
proposition. That leaves, then, remaining only the first 
and sixth assignments, which we will discuss at greater 
length. 



III. 


Was the decedent guilty of such contributory negligence as 
matte)' of law that required the case to be withdraw)i from the 
jury f 

The law upon this subject is too well settled to require 
much citation of authority. “ Knowledge of danger is not 
in itself negligence. It is usually held to be a question-for 
the jury whether the plaintiff was in the exercise of due care 
to avoid the known danger.” 

7 Enc. of Law, 2d ed., pp. 392-393. 


A verdict for the defendant at the close of the plaintiff’s 
testimony should only be directed when but one reasonable 
view can be taken of the evidence and of its ever}'^ intend¬ 
ment, and that view is utterly opposed to the plaintiff’s 
right to recover. 

Balto. & Potomac R’y Co. vs, Carrington, 3 App.' 

D. C., 101. 

R. R. Co. vs. Powers, 149 U. S., 43. 

Gardner vs. R. R. Co., 150 U. S., 349. 

R. R. Co. vs. Mangans, 61 Md., 53. 

The question of contributory negligence is, as a general 
rule, for the jury. 

R. R. Co. vs. McDade, .135 U. S., 554. 

R. R. Co. vs. Harmon, 147 U. S., 571. 

The cases are but few in which the court can say, as 
matter of law, that contributory negligence exists. 

R. R. Co. vs. Grant, 11 App. D. C., 107. 


A person is not guilty of contributory negligence perse in 
walking upon a sidewalk on which there are loose boards, 
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knowing of their presence there, but not knowing their exact 
location. 

D. C. vs. Crumbaugh, ] 8 App. D. C., 553. 

See Sherman & Redfield on Neg., sec. 376. 
Kavanaugh vs. Janesville, 24 Wis., 619. 

Bullock vs. N. Y., 99 N. Y., 654. 

Wheeler vs. Westport, 30 Wis., 392. 

Smith vs. St. Joseph, 45 Mo., 449. 

Rice vs. Des Moines, 40 Iowa, 638. 

Griffin vs. Auburn, 58 N. H., 121. 

Erd vs. St. Paul, 22 Minn., 443. 

Aurora vs. Dale, 90 Ill., 46. 

Dooley vs. Meriden, 44 Conn., 118. 

Turnpike Co. vs. Jackson, 86 Ind., 111. 

Coates vs. Canaan, 51 Vt., 131. 

Montgomery vs. Wight, 72 Ala., 411. 

Pomphrey vs. Saratoga, 104 N. Y., 459. 

Noble vs. Richmond, 31 Gratt., 271. 

Baltimore vs. Holmes, 39 Md., 243. 

Knowledge on part of plaintiff as to defective condition of 
highway will not bar recovery. 

Courts vs. D. C., 18 D. C., 277. 

Muller vs. D. C., 5 Mackey, 286. 

Prince Geo. Co. vs. Burgess, 61 Md., 31. 

In an action to recover for injuries received through a 
defect in the highway, the fact that knowing of the defective 
place he voluntarily attempted to pass it, is not conclusive 
of a want of due care on the part of the plaintiff, but only a 
circumstance for the jury in determining that question. 
Lyman vs. Amherst, 107 Mass., 339. 

Frost vs. Waltham, 12 Allen, 85. 


So where a tenant while using a stairwa}^ left in an 
unsafe condition by the landlord was injured, it was said 
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the fact, if proved, that the plaintiff had previous knowl¬ 
edge that the stairs were in a dangerous condition would not 
be conclusive evidence that the plaintiff was not in the exer¬ 
cise of due care. 

Looney vs. McLean, 129 Mass., 33. 

These authorities lay down the rule which should guide 
the courts in determining questions of contributory negli¬ 
gence to be for the coui’t or for the jury. Now, what are 
the facts in the case under consideration ? Until 8 o’clock 
on the evening of the day he was killed Hurley knew 
nothing of the dangerous conditions existing in this 
cellar. At 8 o’clock, or shortly afterwards. Hall was 
killed. How he was killed, where the wires were located. 
Hurley did not know. It is to be presumed that after 
Hall’s death Hurley was informed that Hall had been 
killed by an electric current somewhere in the cellar. It is 
suggested that there was some other way of getting into the 
cellar than through the door on the sidewalk. The proof 
shows that there was no other way feasible. There was an 
entrance to the cellar from a trap-door back of the bar, but 
that door had been nailed down and the steps leading from 
it to the basement of the cellar had been removed (Rec., 
p. 7). After Hall’s death this trap-door was broken open 
and Hall’s body hoisted up through it. It does not appear 
that it ever was capable of use by a person desiring to gain 
access to the cellar in the ordinary way, unless he jumped 
through the hole to the bottom of the cellar. It does not 
appear that any steps were under the trap. On the con¬ 
trary, the proof is that there were no steps, and the only use 
ever made of the trap-door back of the bar was to lift Hall’s 
body through it, and in addition thereto the witness Rogers 
testifies (Rec., p. 10) that he climbed through the same 
opening. 

It is not in proof that when Hurley went into the cellar 
that he could have gone in any other way. Thre was evi- 
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dence tending to show that he was ordered, in the course of 
his business, to go into the cellar; that he hesitated about 
going; that ultimately in company with his superior in au¬ 
thority he went into the cellar, Broderick going in advance, 
and both of them reaching the floor of the cellar in safety. 
After finishing his work Hurley started to go back as he had 
come, and in an instant he was touched by the wire and was 
killed; It is not in proof that he was careless in the manner 
in which he came up the steps or that he came up in a man¬ 
ner substantially different from the way in which he went 
down. Is this such a case that is so plain that reasonable 
men cannot differ about it? The jury did not think it was 
contributory negligence. The learned judge who tried the 
case in the court below did not think that such conduct was 
negligence per se, and we submit with all confidence that the 
trial judge was right in submitting the question to the con¬ 
sideration of the jury. 


IV. 

Could the jury consider the probability of financial benefit to 
the father beyond the period of the decedent^s majority f 

In this connection it must be remembered that it is not 
necessary that the party for whose use the suit is brought 
should have a legal claim on the deceased for support. 

BarroiTs case, 5 Wall., 90. 

Wilcox m. D. C., 4 App. D. C., 90. 

In the latter case the court said that the meaning of the 
word family,” used in the act of Congress, embraces all 
those who would be entitled under the statute of distribu¬ 
tions in case of intestacy. 

In Chicago vs. Major, 18 Ill., 349, it was held that the 
father can bring suit for the death of his five-year-old 
child and recover whatever pecuniary loss he has suffered. 

2 
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The damages recoverable by the parent are not limited, 
however, to the value of the services of the child during its 
minority. The parent is entitled to show a pecuniary in¬ 
terest in the life of his child beyond maturity, and upon 
proof of a reasonable expectation of pecuniary benefit from 
a continuance of the child^s life, he may recover the fair 
value of such expectation. 

Am. & Eng. Erie. Law, 2d ed., vol. 8, p. 920. 

In an action by a mother to recover for the death of her 
son, the jury should award such damages as will afford an 
adequate compensation for the loss of the pecuniary support 
she would have received, taking into consideration the age 
of the mother and her probable duration of life. 

Maryland vs, R. R. Co., 1 Hughes (U. S.), 337. 

The pecuniary damages are not to be awarded with refer¬ 
ence to the loss of a legal right, but also with reference to 
the reasonable expectation which the parent had of assist¬ 
ance from his son, not as a matter of right or obedience, but 
based upon the disposition and ability of the son to assist 
him. 

Hall vs. Galveston, etc., R. Co., 39 Fed. Rep., 18. 

Under Revised Statutes, Illinois, chapter 70, section 2, 
providing that the action shall be brought by the personal 
representative, the recovery to be for the “ widow and next 
of kin,” and to be distributed among them as personal prop¬ 
erty left by an intestate, the damages recoverable for the 
death of a child who left a father surviving him are not 
limited to the pecuniary loss sustained by the father, but 
must include the loss, if any, sustained by the decedent’s 
other next of kin, 

Balt., etc., R. Co. vs, Then, 159 Ill., 535. 
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This was an action for damages by reason of the death of 
the intestate, the plaintiff’s son, a lad of nearly seven years, 
who was run over and killed by a switch-engine in a street 
crossing in Fort Howard. The jury found for the plaintiff 
and assessed the pecuniary loss which the father of the de¬ 
ceased boy had,sustained by reason of his death at $2,500. 
Defendant appealed from the judgment entered upon the 
verdict, and the court, in affirming the judgment of the 
circuit court, said: 

It appeared in evidence that the father of the deceased 
is a poor man and has been troubled with rheumatism ever 
since he was quite young, and saws wood for a living, and 
that the mother at times works out away from home. This 
evidence was objected to, but seems to be admissible within 
the rulings of this and other courts.” 

Potter vs. N. W. R. Co., 21 Wis., 375. 

Ewen vs. C. & N. W. R. Co:, 38 Wis., 622. 

Regan vs. C., M. <fe St. P. R. Co., 51 Wis., 600. 

Chicago vs. Powers, 42 Ill., 170. 

Burley vs. Chicago & A. R. Co., 4 Biss., 430. 

These authorities hold that in such a case the jury 
may take into account the reasonable expectation of 
pecuniary benefit from the continuance of the life even 
beyond the minority. 

Johnson vs. Chicago & N. W"^. R. Co., 64 Wis., 425. 

Where the father sues as administrator to recover dam¬ 
ages for the death of his nine-year-old son he is entitled to 
recover in one action the entire expectation of benefit from 
a continuance of his son’s life. It is, therefore, proper to 
refuse an instruction that “ the father is entitled to the earn¬ 
ings and services of his minor son until such son is twenty- 
one years of age,” and that the jury cannot in this action 
allow anything by way of damages for the value of the 
child’s services during his minority. 

Illinois Cent. R. Co. vs. Slater, 129 Ill., 91. 
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la Hoppe, adm’r, va. Chicago, M. <fe St. P. R. Co., on ap¬ 
peal from the circuit court, held that a verdict of $1,000 
damages for death of a sixteen-mouths-old child was not ex¬ 
cessive, the court said: 

“ It appears that the child was a healthy child, and had 
walked for six months before he was killed. Expectations 
that be would live to reach manhood and would be of sub¬ 
stantial pecuniary benefit to his parents were not unreason¬ 
able. Besides, his parents were poor, and were approaching 
middle life.” 


In Railway Co. vs, Davis, 55 Ark., 462, the father sued for 
death of his son, aged 18 years. The jury found for the 
plaintiff, awarding $5,000 damages to deceased^s estate and 
$1,500 damages to his next of kin. Upon appeal, judg¬ 
ment was affirmed, and the court said : 

“The question whether the recovery for the benefit of the 
father as next of kin can go beyond the minority of the 
deceased son is therefore presented. It is a question upon 
which the authorities divide. There are many cases on both 
sides of the controversy in which the question has been passed 
upon without discussion, and but few shed light on the 
reason for adopting either rule. The leading cases which 
deny the right to recover for any expectation of benefit be¬ 
yond minority are State vs. R’y, 24 Md., 84, and A. & M. Ass. 
'us.Statej'Zl Md., 86. Tlie argument of those cases is about this: 
As a minor has no legal right to his own services or earn¬ 
ings, even though he is working for himself with his fathers 
consent; when he aids his father, whether by his personal 
services or by contributions from his earnings, he is only 
rendering to him what is already his, and the act, however 
often repeated, affords a vague conjecture but no legal evi¬ 
dence of what he will do after majority, when he has the 
absolute right to serve whom he pleases without the fear of 
paternal interference. 

“ When confined to the case of a child of such tender years 
as to be unable to maintain itself beyond the parental roof, 
the argument is doubtless sound. It seems to have received 
the sanction to that extent of this court in two cases which 
arose under the act of 1875, which, so far as the award of dam- 
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ages ill a case like this goes, the court assimilated in those 
cases to acts like Lord Campbell’s. But in each of those 
cases the child killed was an infant of such tender years 
that it was incapable of rendering any service or of afford¬ 
ing evidence of an intent to render pecuniary aid after ma¬ 
jority to its parents. The cases are not authority therefore 
upon the question in hand. 

Little Rock, etc., R. Co. vs. Barker, 33 Ark., 350. 

St. L., etc., R. Co. vs. Freeman, 36 Ark., 41. 

“ Some of the courts sustain the right to recover beyond 
minority, even in such cases. 

2 Sedg., Dam., sec. 576. 

Birkett vs. Ice Co., 110 N. Y., 504. 

Potter vs. Railway, 21 Wis., 377. 

“ Those authorities of course sanction recovery in a case 
where the minor son, as in this case, has shown himself able 
and willing to make his own living and to contribute out of 
his earnings to the support of his parents. The analogy of 
other cases under the statute, and the terms and spirit of the 
statute itself, authorize the extension of the recovery beyond 
minority in such a case.” 

The question in every case under the statute is. Does the 
evidence show a reasonable expectation of pecuniary advan¬ 
tage to the next of kin, whether it be a parent, sister, or an¬ 
other who stands in that relation ? Recovery ma}^ be had 
in either case as readily upon a reasonable expectation of a 
gratuity as of the enjoyment of a legal right. If the loss of 
the decedent has deprived the next of kin of a legal right to 
services or support, that fact does not militate against his 
right to recover, also for a gratuitous pecuniary advantage, 
which the proof shows he had the reasonable expectation of 
recei ving if the life of the deceased had continued. 

But as the acts and declarations of a minor who is capable 
of supporting the next of kin have the probative force to 
establish the fact of the intention to continue to do so, if it 
can be shown that the minor son entertained that intention 
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towards his father or mother, there is no reason for with¬ 
holding the right to recover from them. If there is any 
difference between the difficulty of showing the probable 
future intent of an adult and that of a minor son in such a 
case, it is one of degree only; but that goes to the weight of the 
evidence without necessarily destroying its probative effect. 
It is for the jury to say whether a minor son who has con¬ 
tributed from his earnings to the support of his parents, 
was actuated by filial affection which gave assurance of like 
conduct after majority, or whether his acts were prompted 
by a sort of parental coercion or other motive which ren¬ 
dered it probable that the experience of the past was not a 
safe guide by which to judge what his future conduct would 
have been. But when the proof shows that the intent to 
aid the parent after majority has been manifested, a pecu¬ 
niary injury to the parent when next of kin is established, 
within the meaning of the statute. 

The jury was justified from the evidence in believing that 
the son’s donations to the father would have continued if he 
had reached his majority and that they would have reached 
the sum awarded by them. We are not, therefore, to dis¬ 
turb the verdict. 

In Maryland vs. B. & P. R. Co., 1 Hughes, 337, the judge, 
in instructing the jury, said : 

“On the point raised that as the son of the plaintiff was 
over 21 years of age no recovery could be had, the court de¬ 
cided that the true meaning of the statute was to give an 
action where an actual pecuniary damage iiad resulted by 
the death of the child, no matter what his age.” 

In Pierce vs. Conners, 20 Col., 178, the court said : 

“The trial court did not err in admitting evidence of the 
value of the services of a girl like the deceased from the age 
of seven years to the age of eighteen, though the law does 
not necessarily limit the recovery to the value of such serv¬ 
ices. The true measure of compensatory relief in an action 
of this kind, under the act of 1877, is a sum equal to the 
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net pecuniary benefit which plaintiff might reasonably have 
expected to receive from the deceased in case his life had 
not been terminated b\’’ the wrongful act, neglect or default 
of the defendant. Such sum will depend upon a variety of 
circumstances and future contingencies, and will, therefore, 
be difficult of exact ascertainment; but the damages to be 
awarded in each case may be approximated by considering 
the age, health, condition in life, habits of industry or other¬ 
wise, ability to earn money, on the part of the deceased, in¬ 
cluding his disposition to aid or assist the plaintiff; not only 
the kinship or legal relation between the deceased and the 
plaintiff, but the actual relations between them as manifested 
by acts of pecuniary assistance rendered b3^ the deceased to 
the plaintiff.” 

The court did not err in refusing to instruct the jury that 
in an action by a parent for the death of his minor child the 
measure of damages is the value of the child’s services until 
he becomes of age, less the expenses of his support during 
that time.” 

Holt S. & P. R. Co. (Idaho, 1893), 35 Pac. Rep., 39. 

In an action by an administrator for damages on account 
of the death of an infant, substantial damages may be re¬ 
covered by the plaintiff, notwithstanding such recovery must 
be based upon the probable accumulation of an estate after 
the infant has reached the age of 21 years. 

Walters vs. C., R. I. & P. R’y Co., 41 Iowa, 71. 

In an action brought by parents against a railroad com¬ 
pany to recover damages for negligentl}^ causing the death 
of their minor son, the jury are not necessarily restricted to 
an allowance of the value of the son’s services during mi¬ 
nority, but may take into consideration pecuniary benefits 
which the parents maj" reasonably be expected to receive 
from him after reaching his majority. 

Atchison, T. & S. F. R. Go. vs. Cross, 49 Pac. R., 599. 
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The jury were not bound, in estimating the compensation 
to be made for the death of the child, to confine their con¬ 
siderations to her minorit^^ In estimating the pecuniary 
value of this child to her next of kin, the jury could take 
into consideration all the probable, or even possible, benefits 
which might result to them from her life, modified, as in 
their estimation they should be, by all the chances of failure 
and misfortune. 

Birkett vs. Knick. Ice Co., 110 N. Y., 508. 

A father suing as administrator of his infant child may 
recover for loss of earnings which the child might have made, 
both while she was an infant and after she became of age. 

Coghlan vs. 3d Ave. R. Co., 39 N. Y. Supp., 113. 

The act of April 26,1855, expressly gives the widowed 
mother power to recover damages for the death of a child 
by negligence. The damages are not limited to nursing and 
medical attendance, but are such as a court and jury under 
all the circumstances shall consider reasonable. Both par¬ 
ents are entitled to recover damages, estimated by a common 
standard. 

Pa. R. Co. vs. Ban tom, 54 Pa. St., 495. 

In The Gulf, Colorado & Santa Fe R. Co. vs. Compton, on 
appeal from the district court, the court said (76 Texas, 667): 

“ The court did not err in refusing the following instruction 
asked by appellant: 

“ ‘ You are instructed that the measure of damages in this 
case is the value of the services of Alexander Compton from 
the day of his death to the time he would have attained the 
age of 21 years, less the cost of his maintenance and support 
during that period.’ 

“ The appellee, being the sole surviving parent of Alexander 
Compton, was entitled to his services during minority, and 
hence at common law could have recovered their value dur¬ 
ing that period, in the event the appellant was found liable 
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for the injury. But it does not follow that this right 
abridges in any manner her claim for the eompensation 
given by the statute (Rev. Stat., art. 2899, et seq). It hap¬ 
pens in this particular case that the plaintiff, being the sole 
surviving parent of the deceased, is entitled to recover, if at 
all, damages, not only for the loss of services during her 
son^s nonage, but also for the loss of any prospective pecuni¬ 
ar}^ benefits which she may have received from him after he 
attained hie majority. 

She has sued for the whole in the statutory action, as we 
think sh^ had the right to do; and her right to recover in 
such action cannot be restricted to the period of her son^s 
minority.^^ 

The damages in a case of this character (suit for damages 
for death of child 2 years old) consists of the pecuniary. 
value of the child^s life to the parents, and there is no rule 
which confines these damages to a portion of the child’s 
probable lifetime. The duration of the child’s life, as well 
as the pecuniary benefits likely to have been derived from 
the child during its life had it lived, was of necessity a ques¬ 
tion addressed to the sound judgment of a jury. 

S. A. St. R. Co. vs, Mechler, 29 S. W. Rep., 202. 

In an action by a father for the death of his minor son, 
when there is evidence to support it, it is not error to charge 
that the jury shall assess plaintiff’s damages at such sum as 
may be calculated from plaintiff’s expectation of pecuniary 
aid from his son after arriving at 21 years of age, consider¬ 
ing his disposition and ability to contribute to his wants 
and necessities during the father’s probable duration of life, 

' at the same time taking into consideration the father’s age, 
occupation, health, and pecuniary condition and probable 
wants. 

G., H. & S. Antonio R, Co. vs, Davis, 4 Tex. C. App., 
468. 
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The weight of authwty is tha^tli^ jury may take into 
account the reasonable expectation of pecuniary benefit from 
the continuance of the life beyond the minority. 

Potter vs. 0. & N. W. R. Co., 21 Wis., 380. 

The weight of authority is clearly to the effect tliat a parent 
may recover for financial losses extending beyond the mi¬ 
nority of a deceased child; but upon principle it is diflicult 
to §ee how any other conclusion can be reached. If a 
mother loses by wrongful act her only son, who i% 21 years 
old, she%*^ymitted to recover for her probable loss extend- 
ing^&^th^^i^^broi^h the probable duration of her son^s 
iMe^f t^l same happened to be a day less than 21 
y^t^f .i^' slie cj^ldn’t recover anything—an absurdity 
upon its’face. A father is entitled to services of his child 
during the child’s minority. The father has a legal right 
to those services, and any violation or invasion of that right 
gives the father a right of action independently of any death 
statute. In case of death by wrongful act it is wholly imma¬ 
terial whether or not there was in the father any legal com¬ 
mon-law right. The statute creates the right, and the only 
standard and measure of recovery is reasonable and prob¬ 
able expectation on the part of the father of future benefits 
from the son’s continued existence. With this expectation 
the age of the child has nothing to do if there be proof that 
the child was helping the father and was likely to have 
continued to do so. 

It is respectfully submitted that the judgment of the court 
below should be affirmed. 

G. E. Hamilton, 

M. J. Colbert, 

For Appellee. 













